
MINUTES OF THE

JUDICIAL RETENTION ELECTION TASK FORCE

Monday, October 22, 2007 – 10:00 a.m. – Room W130 House Building

Members Present:

Sen. D. Chris Buttars, Senate Chair

Rep. Curtis Oda, House Chair

Sen. Gregory S. Bell

Sen. Lyle W. Hillyard

Sen. Ross I. Romero

Rep. DeMar Bud Bowman

Rep. Glenn A. Donnelson

Rep. Lorie D. Fowlke

Rep. Rosalind J. McGee

Chief Justice Christine M. Durham

Judge Gary D. Stott

Members Absent:

Rep. Jackie Biskupski

Rep. Eric K. Hutchings

Judge Hans Q. Chamberlain

Staff Present:

Mr. Jerry D. Howe, Policy Analyst

Mr. Mark B. Steinagel, Policy Analyst

Ms. Esther Chelsea-McCarty, Associate General Counsel

Mr. Christopher R. Parker, Associate General Counsel

Ms. Amanda K. Majers, Legislative Secretary

Note:  A list of others present, a copy of related materials, and an audio recording of the meeting can be found at www.le.utah.gov.

1. Committee Business

Chair Buttars called the meeting to order at 10:07 a.m. 

MOTION: Rep. Donnelson moved to approve the minutes of the October 1, 2007 meeting. The motion

passed unanimously.

2. Draft Legislation, "Judicial Performance Evaluation Commission"

Chief Justice Durham distributed a bill draft entitled "Judicial Performance Evaluation Commission,"

and a chart comparing 2008 General Session draft legislation, "Judicial Performance Evaluation

Commission," with the Court's proposed language. 

Mr. Parker discussed 2008 General Session draft legislation, "Judicial Performance Evaluation

Commission," and noted the changes from the previous draft distributed at the October 1, 2007 meeting. 

The Task Force, after discussion, accepted the Court's suggestions to lines 106-107 of the 2008 General

Session draft legislation, "Judicial Performance Evaluation Commission," indicated as "Item 1" on the

Court's comparison chart.

Mr. Parker distributed and discussed "Judicial Performance Evaluation Options." He explained that in the

current draft of the 2008 General Session draft legislation, "Judicial Performance Evaluation

Commission" the membership is composed of four legislators, two judges, two attorneys, and three

members of the public who are appointed solely by the Legislature, but that the composition and

appointment of the Judicial Performance Evaluation Commission have been raised as possible points of

discussion for the Task Force.
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Chief Justice Durham opposed the appointment of both sitting judges and sitting legislators to the

Judicial Performance Evaluation Commission due to the Commission's potential for political influence

and the possibility that it would not be perceived as an independent process. She recommended the

Court's proposed language to lines 276-292 of the 2008 General Session draft legislation, "Judicial

Performance Evaluation Commission," indicated as "Item 2" on the Court's comparison chart.  

Sen. Bell stated that the true consideration in this matter should be whether the judges and the public will

perceive sitting legislators as political agents when evaluating judges.

Sen. Hillyard advocated that there should be a balance between the three branches of government in the

appointment process. He also opposed the appointment of senior judges as members of the Judicial

Performance Evaluation Commission. 

Sen. Buttars moved the discussion to the issue of how many members would comprise the Performance

Evaluation Commission. Sen. Buttars reasoned the number of members should stay at eleven because an

odd number would avoid tie votes. 

Chief Justice Durham responded that the suggested language in the Court's comparison chart that would

create a twelve member commission to equalize the appointment powers between the three branches of

government. 

Sen. Buttars noted that Item 2 in the comparison chart attaches the Performance Evaluation Commission

to the AOC (Administrative Office of the Courts). He reasoned that the Commission would be better

housed in the elections office.

Rep. McGee expressed concern with housing the Performance Evaluation Commission in the elections

office, which she stated has recently had a 100 percent turn over in staff. Rep. McGee emphasized the

need for continuity, and recommended CCJJ (Utah Commission on Criminal and Juvenile Justice).

Mr. Michael Cragun, Deputy Director, Office of the Lt. Governor, stated that if the Legislature chose to

house the Judicial Performance Evaluation Commission with the Lt. Governor's Office it would accept

the responsibility.

Judge Robert Yeates, Executive Director, CCJJ,  stated that CCJJ would accommodate the Judicial

Performance Evaluation Commission if the Task Force decides it would benefit the retention election

process.

Mr. Parker referred to "Judicial Performance Evaluation Options," stating that there is precedence when

creating an independent entity to not dictate its physical location in code. 

Sen. Bell stated that the Performance Evaluation Commission could be housed in the Lt. Governor's

Office because the Lt. Governor's Office's role in the election process is perceived by the public as

neutral.
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The Task Force discussed placing the Performance Evaluation Commission with the Lt. Governor's

Office, and directed staff to integrated the change into the 2008 General Session draft legislation,

"Judicial Performance Evaluation Commission."

Mr. Parker continued to review the changes made to the 2008 General Session draft legislation, "Judicial

Performance Evaluation Commission," from the previous draft. He noted the addition of a four year term

requirement for commission members and the change in the number of members required for a quorum

from six to eight.

Rep. McGee recommended limiting commission membership to two 4 year terms, and Chief Justice

Durham suggested having 6 year terms so that the membership will gain experience over time.

The Task Force directed staff to integrate the limit of three 4 year terms into the 2008 General Session

draft legislation, "Judicial Performance Evaluation Commission."

Mr. Parker reviewed the Task Force's options concerning courtroom observation as a component of

judicial performance evaluations. He noted that the current draft permits the commission staff to conduct

the courtroom observations; however, the Court's suggested language permits only the commission

members to conduct the courtroom observations.  

Sen. Hillyard recommended not limiting the courtroom observations to just the commission members. He

stated that the Commission should develop proposed rules of how the observation process will be

conducted to avoid subjectivity, and then the Commission should be required to bring those proposed

rules to the Court, the Legislature, and the Governor so that those entities could have a final say in the

process. 

The Task Force directed staff to integrate Sen. Hillyard's suggestion into the 2008 General Session draft

legislation, "Judicial Performance Evaluation Commission."

Mr. Parker reviewed the Task Force's options for when a judge fails to meet the minimum performance

standards. He presented the following options: (1) require the Commission to give a recommendation of

no retention, (2) have a presumption against recommendation, (3) leave recommendation to the

Commission's full discretion.

Chair Buttars distributed an example of what the voter information pamphlet might look like when

presenting a judge's performance evaluation survey results.

The Task Force directed staff to integrate into the 2008 General Session draft legislation, "Judicial

Performance Evaluation Commission," that if the minimum performance standards are not met by a

judicial candidate there would be a presumption against a recommendation of retention. The Task Force

further specified that the presumption could be overcome, in which case, the Commission must provide

an explanation for its reasons for overturning the presumption.

The Task Force discussed Item 4 on the Court's comparison chart, which discusses the provision for a

mid-term evaluation for the judges.
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The Task Force directed staff to integrate into the 2008 General Session draft legislation, "Judicial

Performance Evaluation Commission," the proposal to conduct mid-term evaluations, but require that the

results not be public; however, the Commission may consider the information contained in mid-term

evaluations when making its recommendations for retention purposes, and would only disclose the

information used to the public in a general sense.

The Task Force discussed Item 5 on the Court's comparison chart, and directed staff to integrate into the

2008 General Session draft legislation, "Judicial Performance Evaluation Commission," the

recommendation that the Commission use the formal rule-making process when it establishes standards

by which judges are evaluated and that the standards be explicit and shared with the Judicial Council.

The Task Force discussed Item 9 on the Court's comparison chart, which would require the Performance

Evaluation Commission to provide to the Judicial Council the evaluation information it generates on

senior judges and court commissioners, and directed staff to integrate the Court's suggested language into

the 2008 General Session draft legislation, "Judicial Performance Evaluation Commission."

The Task Force discussed Item 13 on the Court's comparison chart, which would allow the Performance

Evaluation Commission to design a survey that includes a 1-5 scale and yes/no questions. The Task Force

instructed staff to integrate the Court's suggested language into the 2008 General Session draft

legislation, "Judicial Performance Evaluation Commission."

The Task Force discussed Item 14 on the Court's comparison chart, and how to draft the survey in order

to maintain a 70 percent standard for minimum performance.

The Task Force directed staff to integrate the Court's proposed language concerning the composition and

appointment of the members into the 2008 General Session draft legislation, "Judicial Performance

Evaluation Commission," with amendments specifying that each branch of government must appoint one

attorney but no more than two, that the Commission will consist of 13 members, including the executive

director as a full voting member, and that the Commission may choose its own chair.

The Task Force instructed staff to incorporate the changes decided during the meeting into the 2008

General Session draft legislation, "Judicial Performance Evaluation Commission." The Task Force

requested that CCJJ and the Lt. Governor's Office provide input as to the issue of where the Performance

Evaluation Commission should be located.

 

3. Other Business / Adjourn

The Task Force scheduled its next meeting for Wednesday, November 7, 2007 at 1:00 p.m. 

MOTION: Sen. Hillyard moved to adjourn the meeting. The motion passed unanimously with Rep.

McGee absent for the vote.

Chair Buttars adjourned the meeting at 12:48 p.m.


